
ItECEIVEDl.ERx S OFFICE

BEFORETHE ILLINOIS SEP~
POLLUTION CONTROLBOARD ‘‘ -7 2QO~STATE OF ILLJwo~s

GRAND PIERCENTERLLC ) POllUtion Contro: Boarr
AMERICAN INTERNATIONAL )
SPECIALTYLINES INSURANCECO. )
as subrogee ofGRAND PIERCENTERLLC )

)
Complainants, )

) PCB 05-157
v. ) (Enforcement)

)
RIVER EASTLLC )
CHICAGO DOCKAND CANAL TRUST )
CHICAGO DOCKAND CANAL COMPANY )
KERR-McGEECHEMICAL LLC )

)
Respondents. )

TO: FrederickS. Mueller DonaldJ.Moran BradleyHalloran
DanielC. Murray Pedersen& Houpt HearingOfficer
GarrettL. Boehm,Jr. 161 North ClarkStreet Illinois Pollution
JOHNSON& BELL, LTD. Suite3100 ControlBoard
55 EastMonroeStreet Chicago,IL 60601-3242 JamesR. Thompson
Suite4100 Center—Suite11-500
Chicago,IL 60603-5803 Chicago,IL 60601

NOTICE OF FILING

PLEASE TAKE NOTICEthaton September14, 2005,we causedto be filed with the
Illinois Pollution ControlBoard in theJamesR. ThompsonCenter,Chicago,Illinois, KERR-
MCGEE CHEMICAL LLC’S MOTION TO DISMISSCOMPLAINANTS’ COUNTER-
COMPLAINT AND TO STRIKE COMPLAINANTS’ AFFIRMATIVE DEFENSES,copies
ofwhich areserveduponyou alongwith this notice.

Kerr-McGeeChemicalLLC

Michael P. Connelly ~
GarrettC. Carter
ConnellyRoberts& McGivney LLC
OneNorthFranklinStreet
Suite 1200
Chicago,Illinois 60606
Tele: (312)251.9600
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RECEIVED
CLERK’S OFFICE

BEFORETHE ILLINOIS SEP’ 142005
POLLUTION CONTROLBOARD

STATE OF ILLINOIS
GRAND PIER CENTERLLC ) Pollution ControlBoard
AMERICAN INTERNATIONAL )
SPECIALTY LINES INSURANCECO. )
assubrogeeof GrandPier CenterLLC, )

)
Complainants/ )
Counter-ComplaintRespondents,)

) PCB2005-157
v. ) (Enforcement)

)
RIVER EAST LLC )
CHICAGO DOCKAND CANAL TRUST )
CHICAGO DOCKAND CANAL COMPANY )

)
Respondents, )

)
KERR-McGEECHEMICAL LLC, )

)
Respondent/ )
Counter-ComplaintComplainant )

)

KERR-McGEECHEMICAL LLC’S MOTION TO DISMISS
COMPLAINANTS’ COUNTER-COMPLAINTAND TO

STRIKE COMPLAINANTS’ AFFIRMATIVE DEFENSES

RespondentlCounter-ComplaintComplainant,Kerr-McGeeChemicalLLC

(“Kerr-McGee”),by its attorneys,Connelly,Roberts& McGivney LLC andCovington&

Burling, respectflullyrequeststhat theIllinois Pollution ControlBoard(the “Board”)

StrikeComplainants’/Counter-ComplaintRespondents’,GrandPier Center,LLC, and

AmericanInternationalSpecialtyLines InsuranceCo., assubrogeeofGrandPierCenter

LLC (collectively“GrandPier”), Affirmative Defensespursuantto 735 ILCS 5/2-615



andDismissthe“Counterclaim”’ pursuantto Ill. Admin. Code tit. 35, § 103.206(d)and

Ill. Admin. Code tit. 35, § 104.414.

INTRODUCTION

GrandPierfiled its Complainton February25, 2005. TheComplaintseeks

damagesrelatingto theoperationsto removethe contaminationattheChicagoproperty

referredto in theComplaintas theRV3 site. TheComplaintcontainsonecountof waste

disposalviolationspursuantto 415 ILCS 5/21(e),onecountof contaminantthreatto

groundwaterpursuantto 415 ILCS 5/12(a),andonecount ofcontaminantsupon land

pursuantto 415 ILCS 5/12(d). Reimbursementof the responsecoststhat GrandPier

allegedlyincurredduring theremediationof theRV3 site is specifiedamongtherelief

GrandPierseeksin its Complaint.

On April 4, 2005,Kerr-McGeefiled a Motion to DismisstheComplaintpursuant

to Ill. Admin. Codetit. 35, § 104.414. OnJune13, 2004,following thedenialof Kerr-

McGee’smotion to dismissGrandPier’sComplaintasduplicativeofongoinglitigation

in theUnitedStatesDistrict Court for theNorthernDistrict of Illinois, Kerr-McGeefiled

its AnswerandAffirmative Defensesto GrandPier’sComplaint. On that sameday,as

requiredby Ill. Admin. Codetit. 35, § 103.206(d),Kerr-McGeefiled amotion for leave

to file a Counter-Complainttogetherwith a Counter-Complaint.Kerr-McGee’sCounter-

Complaintallegesthat GrandPier violated415 ILCS 5/21(e)andseeksreimbursement

Ill. Admin Codetit 35, § 104.414doesnot identify “counterclaims”asreferredto
in GrandPier’sPleading. A counter-complaint,asdefinedin theIllinois Administrative
Code,andacounterclaim,asdefinedby 735 ILCS 5/2-608,aresubstantiallysimilar. For
purposesofthismotion, wewill assumethat GrandPiererroneouslyusedtheterm
“counterclaim”ratherthan“counter-complaint”and,to remainconsistentwith the
languagein theCode,referto theclaim asacounter-complaintthroughoutthismotion.



for theresponsecoststhatKerr-McGeeincurredin completingtheremediationofthe

RV3 site. On July 21,2005,theBoardissuedits OrderacceptingKerr-McGee’s

Counter-Complaintfor hearing. (A copyof theBoard’sJuly 21, 2005 Orderis attached

asExhibit A.)

OnJuly 5, 2005,GrandPier filed a motionto dismissKerr-McGee’saffirmative

defenses.OnAugust 12, 2005, GrandPier filed its AnswerandAffirmative Defensesto

Kerr-McGee’sCounter-Complaint.Additionally, GrandPier, withoutseekingleavefrom

theBoard asrequiredby Ill. Admin. Codetit. 35, § 104.414, filed aCounter-Complaint

againstKerr-McGeesoundingin contributionand,again,seekingto recoverits cleanup

costs.

ARGUMENT

I. GrandPierFailsto AllegeSufficientFactsto Supportits Second,Third,
Fourth,Fifth, Sixth, Seventh,Eighth andNinth Affirmative Defenses.

Illinois is afactpleadingjurisdictionandaplaintiff mustallegefactssufficientto

bring its claim within therealmof thecauseofactionasserted.Sldodowskiv.

CountrywideHomeLoans, Inc. 832 N.E.2d189, 195 (Vt Dist. 2005). An affirmative

defensemustbepled with thesamedegreeof specificityrequiredby aplaintiff to

establishacauseofaction. InternationalIns. Co. v. Sargent& Lundy,242 Ill.App.3d

614, 609N.E.2d842, 843 (
1

st Dist. 1993). Affirmative defensesthatdo notcomply with

Illinois pleadingrequirementsare substantiallyinsufficient in law andmaybestricken.

735 ILCS 5/2-615.

GrandPier’ssecondaffirmativedefenseallegesthat Kerr-McGee’sclaimsare

barredbecauseKerr-McGeeactedasavolunteer. The third affirmative defensealleges

thatKerr-McGeeis estoppedfrom assertingits counter-complaintbecauseKerr-McGee
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“acquiescedin andratified theallegedconductof GrandPier.” Thefourth affirmative

defenseallegesthat Kerr-McGeewaived its claim under415 ILCS 5/21(e). Thefifth

affirmative defenseallegesthatKerr-McGee’scounter-complaintis barredby the

doctrineof uncleanhands. Thesixth affirmative defenseclaimsthat Kerr-McGee’s

injurieswere causedby its own negligence.Theseventhaffirmative defenseallegesthat

GrandPier’sactsandomissionswerenot theproximatecauseof Kerr-McGee’sdamages.

Theeighthaffirmative defenseallegesthat Kerr-McGee’sdamageswerecausedby acts

and omissionsof third parties. Finally, theninth affirmative defenseallegesthat Kerr-

McGeefailed to mitigate its damages.

GrandPier’sabove-mentionedaffirmative defensesarenotpledwith thesame

degreeof specificityrequiredby aplaintiff to establishacauseof action. Sargent&

Lundy, 609N.E.2dat 843. GrandPier fails to includefactsto supportits allegationsthat

Kerr-McGeewasavolunteer,that Kerr-McGeeassumedtherisk or waivedits claim,

why Kerr-McGee’sclaimis barredby theuncleanhandsdoctrine,howKerr-McGee’s

own negligencecausedit injuries, howtheinjuries werecausedby thirdpartiesorhow

Kerr-McGeefailed to mitigate its damages.Factualsupportfor theseaffirmative

defensesis absentand,assuch,theBoardshouldgrantthemotion to strike these

affirmative defenses.

II. Grand Pier’sCounter-ComplaintShouldBe DismissedPursuantto Ill.
Admin. Codetit. 35, § 103.206(d).

Section103.206(d)oftheIllinois AdministrativeCodestates,in pertinentpart,

that“[i]f apartywishesto file a counter-complaint,cross-complaint,or third-party

complaint,thepartymustmovetheBoardfor leavetofile thepleading.” (Emphasis

added).A “Counter-Complaint,”asdefinedby Section101.202of theIllinois
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AdministrativeCode,is “apleadingthat arespondentfiles settingforth a claimagainsta

complainant.” GrandPierfiled its Counter-ComplaintwithouthavingmovedtheBoard

for leaveto file its pleadingandthereforeits Counter-Complaintmust be dismissed

pursuantto Section103.206(d)oftheIllinois AdministrativeCode.

III. Alternatively, if theBoardAcceptsGrandPier’sCounter-Complaint
Notwithstanding Ill. Admin. Code tit. 35, § 103.206(d),the Board should
DismissGrand Pier’s Counter-Complaint as Duplicative of its Complaint.

If theBoarddoesnot dismissGrandPier’sCounter-Complaintpursuantto

Section103.206(d)ofthe Illinois AdministrativeCode, theBoardshoulddismissthe

Counter-Complaintasduplicativeof GrandPier’sComplaint. UnderSection103.212(b)

of theIllinois AdministrativeCode,arespondentmay,within 30 daysafterservice,move

to dismissacomplaintthat is duplicativeor duplicitous. A complaintis duplicativeor

duplicitous“if it is identicalor substantiallysimilar to onebroughtbeforetheBoardor

anotherforum.” 35111. Adm. Code101.202.

GrandPier’sComplaintspecifically seeksreimbursementfor thecoststhat Grand

Pier allegedlyincurredin thecleanupoftheRV3 site. TheCounter-Complaintseeks

reimbursementof thesesamecostsand,therefore,shouldbe dismissedasduplicativeof

theComplaint.

GrandPier’sCounter-Complaintalsois duplicativeofits eleventhAffirmative

Defense. GrandPier’sCounter-Complaintrequeststhat, in theeventKerr-McGee

receivesajudgmentin its favor, theBoardaward“contribution” againstKerr-McGeein

an amountcommensuratewith its proportionof liability asdeterminedby thetrierof fact.

The Illinois JointTortfeasorContributionAct (the “Contribution Act”) providesthat
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“when 2 or morepersonsaresubjectto liability in tort arisingout ofthesameinjury to

personor property...thereis aright of contributionamongthem.” 740 ILCS 100/2(a).

GrandPier’seleventhaffirmative defenseassertsthat, in theeventGrandPieris

foundliable to Kerr-McGee,thenKerr-McGee’srecovery“mustbe limited to that

portionofdamagesattributableto theconductof GrandPier, andwhich exceedsthose

portionsof damagesattributableto all otherpersons,includingKerr-McGee. This

defenseis essentiallyaclaim for contributoryfault. “Contributoryfault” is any fault on

thepartof theplaintiff which is aproximatecauseof thedeath,bodily injury or property

damagesfor which recoveryis sought. 735 ILCS 5/2-116(b). Theplaintiff is barred

from recoveringdamagesif thetrier offact finds that thecontributoryfaultof the

plaintiff is morethan50%of theproximatecauseof theinjury or damagefor which

recoveryis sought. 735 ILCS 5/2-116(c). GrandPier hasalreadypleadedan affirmative

defensefor contributoryfault. Thus, its Counter-Complaintfor contributionis

duplicativeandshouldbe dismissed.

CONCLUSION

WHEREFORE,theIllinos Pollution ControlBoardshouldStrike

Complainants’/Counter-ComplaintRespondents’,GrandPierCenter,LLC, andAmerican

InternationalSpecialtyLines InsuranceCo.,assubrogeeof GrandPier CenterLLC,

Affirmative Defensespursuantto 735 ILCS 5/2-615andDismisstheCounter-Complaint

pursuantto Ill. Admin. Codetit. 35, § 103.206(d)andIll. Admin. Codetit. 35, §

104.414., with prejudice.
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Respectflfllysubmitted,

Kerr-McGeeChemicalLLC

By~

MichaelP. Connelly
GarrettC Carter
ConnellyRoberts& McGivney LLC
OneNorthFranklin Street
Suite 1200
Chicago,Illinois 60606
312.251.9600

PeterJ. Nickles
J.T. SmithII
ThomasE. Hogan
COVINGTON& BURLING
1201 PennsylvaniaAve.,N.W.
Washington,D.C. 20044-7566
(202)662-6000

Attorneysfor Respondent
Kerr-McGeeChemicalLLC
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ILLINOIS POLLUTION CONTROL BOARD
July 21, 2005

GRAND PIERCENTERLLC, and
AMERICAN INTERNATIONAL
SPECIALTY LINES INSURANCECO., as )
subrogeeofGrandPier CenterLLC, )

)
Complainants, )

)
v. ) PCBO5-l57

) (CitizensEnforcement- Land)
RIVER EAST LLC, CHICAGODOCK AND )
CANAL TRUST, CHICAGO DOCK AND )
CANAL COMPANY, andKERR-MCGEE
CHEMICAL, LLC, )

)
Respondents.

KERR-MCGEECHEMICAL, LLC
)

Cross-Complainants, )
)

v. )
)

GRAND PIERCENTERLLC, and
AMERICAN INTERNATIONAL ) PCB 05-157
SPECIALTY LINES INSURANCECO., as ) (CitizensEnforcement- Land)
subrogeeofGrandPier CenterLLC, )

)
Cross-Respondents. )

ORDEROF THE BOARD (by G.T. Girard):

On June13, 2005,Kerr-McGeeChemical,LLC (Kerr-McGee)filed a counter-complaint
againstGrandPierCenter,LLC and AmericanInternationalSpecialtyLines InsuranceCo.
(complainants).Kerr-McGeeallegesthatcomplainantsviolatedSection2 1(e) ofthe
EnvironmentalProtectionAct (Act) (415 ILCS 5/21(e)(2004)). Kerr-McGeeallegesthat
complainantsviolatedtheAct by removingasphalt,concreteandoverburdenat thesite locatedat
200 EastIllinois, in Chicago,CookCounty.

Section3 1(d)oftheAct (415 ILCS 5/31(d)(2004)) allows anypersonto file a complaint
with theBoard. Section31(d)furtherprovidesthat “[ujnlesstheBoarddeterminesthatsuch
complaintis duplicativeor frivolous, it shallschedulea hearing.” Id.; seealso35111. Adm. Code
103.212(a). A complaintis duplicitousif it is “identical orsubstantiallysimilar to onebrought



2

beforetheBoardor anotherforum.” 35111. Adm. Code 101.202. A complaintis frivolous if it
requests“relief that theBoarddoesnot havetheauthority to grant” or “fails to stateacauseof
actionuponwhich theBoardcangrantrelief” Ic!. Within 30 daysafterbeingservedwith a
complaint,a respondentmay file a motion allegingthat thecomplaintis duplicitousor frivolous.
35111.Adm. Code 103.212(b).Complainantshavenot filed motion andthereis no evidence
beforetheBoardwhich indicatesthat thecross-complaintis duplicativeor frivolous.

The Boardacceptsthecross-complaintfor hearing.See415 ILCS 5/31(d) (2004);35 III.
Adm. Code 103.212(a).OnMay 19, 2005,theBoardacceptedthe complaintfor hearing.See
415 ILCS 5/31(d)(2004); 35111. Adm. Code 103.212(a). The Boarddirectsthehearingofficer to
proceedexpeditiouslyto hearing.

IT IS SO ORDERED.

I, DorothyM. Gunn,Clerk oftheIllinois Pollution ControlBoard,certilS’ that theBoard

adoptedtheaboveorderon July 21, 2005,by a voteof5-0.

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard



CERTIFICATE OF SERVICE

I, LynnePudlo, anon-attorney,beingfirst swornon oath,deposeandstatethat I
servedtheattacheddocumentson theattorneysof recordby mailing trueandcorrect
copiesin aproperlyaddressed,sealedenvelopewith appropriatepostageaffixedand
depositingsamein theU.S. mail locatedat OneNorthFranklin Street,Chicago,Illinois,

before5:00p.m. on September14, 2005.

~ e~a
Subscribedandswornto
beforemeSeptember14, 2005.

I: \2470\040\pleadin gs\cos040405


